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Our ref: BEN GROOT/GEN1/0001 
Date:  16 MARCH 2020 
 

TO VARIOUS GVS CLIENTS 

        

Dear Sir / Madam 

 

Re: LANDLORD’S RIGHTS AND OBLIGATIONS UNDER COVID-19 

 

1. We refer to the above pertinent issue in light of the recent directives and regulations issued by 

the South African government due to the outbreak of the Covid-19 virus.  

 

2. Prior to dealing with the specifics of lease agreements allow me to first deal with some general 

principles, whereafter I will apply these principles to lease agreements, and the wider context.  

 

3. Firstly, as a general principle of the law of contracts, whenever there is a case of supervening 

impossibility, a party to a contract who is negatively impacted as a result of that impossibility 

may be excused from performing in terms of that contract. Generally, when there is a vis major 

(a superior power or force which cannot be resisted or controlled), a party will be excused from 

performing in terms of an agreement. Furthermore, casus fortuitus, which is an incidence of 

vis major, is an exceptional or extraordinary occurrence which was not reasonably 

foreseeable1. It has been held2 that plague is an incidence of casus fortuitus. In our view, the 

present COVID-19 outbreak is analogous, and the resultant government bans constitute vis 

major. 

 

4. Where a tenant wishes to rely on vis major or casus fortuitus to be excused from having to 

perform in terms of an agreement, that tenant bears the onus to prove that it did not have 

beneficial occupation of the leased premises for the duration of the non-payment period3, and 

furthermore has to prove that the occurrence was unforeseen, uncontrollable, and the direct 

 
1 See Spolander v Ward 1940 CPD 24 
2 Stockham & De Jong v Kaplansky & Co (1901) 18 SC 156 and also Joe v Mahomet (1901) 11 CTR 816 
3 New Heriot GM Co v Union Government (Minister of SAR&H) 1916 AD 415 
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cause of the inability to perform. If the circumstances ought to have been foreseeable, in the 

specific circumstances of the specific tenant, no remission of rent will be granted4.  

 
5. It goes without saying that the tenant’s failure to have beneficial occupation of a leased 

premises must be the direct and immediate result of the casus fortuitus5. Therefore, a tenant 

will only be entitled to claim a loss of beneficial occupation of a leased premises due to casus 

fortuitus if the outbreak of disease itself led to the closure of business. As an example, it has 

been held that a tenant who conducted a stationery business was not allowed a rent remission 

where war had caused a drop in trade, but that it would have been so entitled if war had 

prevented the customers from dealing with the tenant6. 

 
6. The remission of rent (if any) will also only be available to the extent that the premises could 

not be used for the purposes let. Therefore, if government were to close down business for 3 

days, a remission will only be granted for those 3 days.  

 
7. It is of course trite that the parties may agree in their lease that the rent should be paid without 

any remission whatsoever. Such terms are usually found in modern leases, where it is held 

that rent is to be paid without deduction or set-off whatsoever. It has been held7 that the 

prohibition against set-off only applies to deductions that were reasonably foreseeable when 

the agreement was concluded. Similarly, it has been held in various cases that contractual 

terms contrary to public policy would not be enforced. As a simple example, it is against public 

policy to contract with a person to kill another person, and such a contract will not be enforced 

on this basis.  

 
8. These general principles relating to vis major and casus fortuitus would generally apply to all 

the applicable lease provisions in your leases: continuous trading, payment of rent without 

deduction or set-off, trading hours, and the observance of laws.   

 
9. Government issued the present regulations and directives in terms of the Disaster 

Management Act, 57 of 2002 (“the Act”). The act provides, in section 60, that failure to adhere 

to a request by the disaster centres, renders the person guilty of an offence, and liable to a 

fine and/or imprisonment. These regulations and bans should therefore not be ignored lightly. 

The act furthermore makes it clear8 that government, whether in the national, provincial or 

local spheres, may issue directions and make regulations on a wide array of issues once a 

national state of disaster has been declared, which includes, inter alia, the control and 

occupancy of premises and the regulation of the movement of persons and goods.  

 
10. To therefore attempt to act against these disaster directions regulations would be tantamount 

to acting contrary to public policy.  

 
11. In a similar vein, in our view, to attempt to enforce payment of rent on the basis that same is 

to be paid without deduction or set-off whatsoever, would probably be against public policy, 

 
4 Frenkel v Ohlsson’s Cape Breweries 1909 TS 957 
5 Johannesburg Consolidated Investment Co v Mendelssohn & Bruce 1903 TH 286 
6 Again Johannesburg Consolidated Investment Co v Mendelssohn & Bruce 
7 United Mines of Bultfontein v De Beers Consolidated Mines (1900) 17 SC 419 
8 Section 27 of the Act 
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and a strong argument could probably be made out as to why a tenant should be excused 

from making payment of rent for the period during which it was deprived of beneficial 

occupation.  

 
12. To summarise therefore, in our view, the position is as follows: 

 
12.1. At this stage, no tenant ought to be excused from trading from leased premises or 

making payment of rentals and other charges, as normal trading has not yet been 

prohibited in terms of the disaster regulations; 

12.2. Insofar as a tenant suffers from reduction in business due to the present disaster 

regulations, such reduction does not entitle the tenant to a remission of rent; 

12.3. If government were to prohibit trading, tenants so affected will have to be excused from 

trading, in order to comply with the applicable legislation. Such allowance will of course 

only apply for the period as decreed by government, and not any longer; 

12.4. In the absence of a prohibition against set-off in the lease (which will normally be very 

rare), a tenant ought to be entitled to a rent remission for the period that it is unable to 

trade, as set out in paragraph 12.3 above; 

12.5. If, during the period of prohibition, a tenant still is able to use the premises in some 

way, the rent remission as aforesaid will be reduced accordingly; 

12.6. If the lease prohibits set-off (as will be the usual case), the landlord will be entitled to 

insist on full payment of the rent. A strong argument will probably be made out by the 

tenant as to why enforcement of this clause will be against public policy, and why it 

should therefore be excused from making payment of rent; 

12.7. None of these considerations will of course apply to utility charges – a tenant will remain 

liable for utilities which it actually consumed.  

 

13. Lastly, we address the issue of bonds which may have to be paid by the landlord on the building. 

As the loan that was secured by the bond is not dependant on trade being conducted from the 

premises, and as the monies loaned by the financial institution concerned remains available to 

the landlord, none of the above contentions will normally apply to bond payments. Inability to 

pay a bond will not necessarily be a direct result of a government prohibition of trading. Such 

inability to make payment may be a result of tenants’ failure to pay their rent. Accordingly, a 

landlord will be hard-pressed to argue that it ought to be excused from making payment in terms 

of a loan agreement.  

 

14. We trust that you find the above in order. Please do not hesitate to contact us, should you wish 

to discuss any aspect hereof.  

 

Yours faithfully 

 

 

 

Ben Groot 

083 287 0909 

GVS LAW 

BenGroot


