
 
 

 
 

 

 
 

 
 

 

 

 

│ 

 

 

 

Our ref: BEN GROOT/GEN1/0002 
Date:  3 APRIL 2020 
 

 

TO GVS CLIENTS 

         

Dear Sir / Madam  

 

Re: REFERRAL OF TENANTS’ REFUSAL TO PAY RENT TO ARBITRATION 

 

1. Recently, we have had a number of discussions with various persons about possible action to 

be taken against tenants, especially national tenants, who have advised that they will not be 

making payment of rent and/or other lease charges during the current lockdown period, due 

to them, on their version, being deprived of beneficial occupation of the leased premises.  

 

2. At the outset, we need to stress that the advice in this letter is of a general nature only, and 

that each matter will have to be considered on its own merits and lease provisions. This letter 

intends to provide a practical solution to the current problematic situation, in a general manner, 

which can then be applied to individual cases as need be.  

 
3. As background, landlords are currently faced with a situation where many tenants have 

refused, or have indicated that they intend refusing, to make payment of rent and/or other 

lease charges specifically for April 2020, in light of their allegation that they have been deprived 

of beneficial occupation of their leased premises due to vis major and/or force majeure. It is 

important to note that very few of these tenants’ lease agreements contain a clause allowing 

them to suspend their lease obligations due to force majeure. This failure to pay, in our view, 

constitutes nothing more than a breach of contract. Such a breach entitles the landlord to take 

the necessary legal action for the recovery of the amounts it believes are due and owing by 

the tenant.  

 
4. In the present circumstances, traditional court litigation is not necessarily the answer in order 

to resolve these disputes, due to, amongst others, the following reasons: 
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4.1. The courts are currently also in lockdown, and only certain specified urgent matters are 

being dealt with, including family violence, rights of children, and bail applications. 

Commercial disputes are not included in the specified list of urgent matters; 

4.2. Only once the state of disaster ends will the courts return to its usual functioning. This 

may take quite some time, and, even then, we anticipate that the courts will be chaotic, 

with lost hearings to be caught up, actions that have piled up to be instituted, and everyone 

generally trying to get their cases heard as soon as possible; 

4.3. Litigation generally is slow and expensive. It can be accepted that, if action is instituted 

against these tenants, the matters will be defended, and it can then take between 18 

months and 2 years for the matters to be finalised.  

 
5. As an alternative to the above, we would suggest that serious consideration be given to 

referring the present disputes to arbitration. In general, arbitration has the following features: 

 

5.1. A matter can only be referred to arbitration by agreement between the parties. Generally, 

lease agreements contain arbitration clauses stating that all, or certain, disputes will be 

referred to arbitration, but, in the absence thereof, the parties may agree to refer a specific 

dispute to arbitration, once such dispute has arisen; 

5.2. In arbitration, the parties may choose their presiding officer, the arbitrator. Again, generally 

speaking the lease agreement will specify the qualifications for the arbitrator, and these 

usually include that it must be an attorney, advocate or senior advocate of at least a certain 

number of years’ experience;  

5.3. The arbitrator generally has wide powers as to the conduct of the matter, and most often 

the agreement will state that the arbitrator will have the same powers as a judge of the 

High Court; 

5.4. Whereas our taxes generally pay for the court buildings and judges’ salaries, in arbitration 

the parties pay the arbitrator’s fee, and other related costs. This normally makes arbitration 

more expensive than litigation in courts. Generally, the parties will initially share the costs 

of the arbitration in equal shares, and the arbitrator will then make an award as to costs, 

usually in favour of the successful party, with the result that it will then be able to recover 

the costs it had already paid from the losing party; 

5.5. What the parties lose in costs, however, they gain in time. Normally, arbitration can take 

place much faster than litigation, as the parties may agree on shorter time periods, and 

generally the allocation of hearing dates are not dependant on court diaries. Also, 

interlocutory matters are often dealt with via conference calls and/or after hours, in order 

to save further costs and time; 

5.6. Many arbitration clauses provide that the arbitration is to be resolved promptly. Some 

clauses use the words “as expeditiously as possible” whilst others require completion 

within periods ranging from 21 – 30 days; 

5.7. Arbitration awards do not set precedents as judgments of the High Court do. Therefore, 

one arbitrator is not bound by the decision of another arbitrator, although the prior awards 

may have persuasive power; 

5.8. The arbitrator issues an award, which is binding on the parties. Unless the parties have 

agreed otherwise, there is no right of appeal, with the result that the award is binding. If 

the losing party does not comply with the order, the winning party has to apply to court to 
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make the award an order of court, whereafter normal execution steps may follow. This is 

usually not a very long process.  

 
6. We have in the past few days considered various lease agreements and their arbitration 

provisions, and we can highlight certain of these clauses, as examples:  

 

6.1. A Pick ‘n Pay Retailers (Pty) Ltd-lease provides for arbitration to be held informally in 

Sandton, with the arbitrator having “the entire and absolute discretion to determine the 

procedure to be adopted”. The process is to be completed within 14 days after it has 

been demanded, and the arbitrator, in the event of a legal dispute, shall be a practising 

senior advocate of not less than 5 years’ standing, or a practising attorney of not less 

than 15 years’ standing. The award shall be final and binding on the parties, and will be 

carried into effect; 

6.2. A Pepkor-lease provides for arbitration in Cape Town, and the arbitrator is to be a 

practising advocate of not less than 10 years’ standing. The arbitration is to be heard as 

expeditiously as possible, and in any event within 30 calendar days from date of 

appointment of the arbitrator. There shall not be any right of appeal against the award; 

6.3. A Truworths-lease similarly provides for arbitration in Cape Town, to be held informally 

and as expeditiously as possible, to be held in front of a practising attorney of at least 15 

years’ standing. There shall be no appeal against the award. 

 

7. In drafting the above list, we have focussed on national tenants’ leases. Most landlords’ leases 

include an arbitration clause similar to what is set out above, with the result that the same 

process may be followed against other tenants.  

 

8. We have also been in contact with various potential advocates this past week, in order to 

ascertain whether they would have capacity to hear matters referred to them during the next 

month, if necessary. They have all indicated a willingness to do so, and have all stated that, in 

their view, the issues are crisp legal questions, requiring very little evidence, if at all. It is 

anticipated that any arbitration in the present circumstances will be heard for less than a day, 

and that such hearing can take place electronically. The list of potential arbitrators include:  

 

NAME STATUS SENIORITY LOCATION 

Adv Adrian Botha SC Senior Counsel 2 years SC, 20 years total Johannesburg 

Adv Eduard Fagan SC Senior Counsel 11 years SC Cape Town 

Adv Danie Wijnbeek Junior Counsel 13 years Johannesburg 

Adv JP Steenkamp Junior Counsel 16 years Cape Town 

Adv Wynand Jonker Junior Counsel 15 years Cape Town 

 

9. We are still compiling the list of potential arbitrators, and it will therefore be added to as time 

goes along. It may of course be that a specific advocate or attorney may have acted for either 

of the parties to an arbitration in the past, in which event another arbitrator will be appointed. 

Generally, however, the parties will know which potential arbitrators have acted on their behalf 

in the past.   
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10. In our view, therefore the present problems with tenants who have indicated an intention not 

to make payment of April lease charges, may safely, in appropriate circumstances, be 

submitted to arbitration. The dispute may be framed in one of two manners, i.e. either a request 

for an award ordering the tenant to pay a specific amount (generally the amount of unpaid 

rentals and other charges), or more generally, an award that it is obliged to make payment of 

full rentals and other charges during the present state of disaster. In our view, a more general 

award is to be preferred, as we do not yet know the extent of the lockdown, or future possible 

restrictions on trading.  

 
11. The relief sought may also include a finding on the applicability of clauses specifying number 

of tenants actually trading in the centre, and whether rent may be reduced or withheld as a 

result of those levels not being attained at this time. The arbitration clauses studied and 

referred to above are generally wide enough to include any dispute about the interpretation 

and/or putting into effect, of the various lease terms. 

 
12. On a practical level, we would suggest that, for now, the focus be placed on larger and national 

tenants. As smaller tenants might have difficulty in surviving financially, it might be difficult to 

recover the arbitration costs from these tenants. Furthermore, we have excluded Edcon from 

consideration in the above discussion, given their unique desperate financial situation.  

 
13. We trust that you find the aforegoing in order. Should there be any questions in this regard, 

you are welcome to contact the writer. 

 

Yours faithfully 

 

 

 

 

Ben Groot 

083 287 0909 

GVS LAW 


