
 
 

 
 

 

 
 

 
 

 

 

 

│ 

 

 

 

Our ref: BEN GROOT/GEN1/0002 
Date:  2 JUNE 2020 
 

VARIOUS CLIENTS OF GVS LAW 

        

Dear Sir / Madam  

 

Re: DECLARATION OF INVALIDITY OF DISASTER REGULATIONS 

 

1. We refer to the above as well as the judgment delivered today in the Gauteng High Court, 

Pretoria, in the matter of De Beer & Others v Minister of Co-operative Governance and 

Traditional Affairs. 

 

2. We only intend to give a brief discussion of the most important aspects of this judgment, 

without delving into all the technicalities of it. We also intend giving a brief explanation of what 

this judgment means practically for the citizens of this country, in paragraph 14 below. 

 

3. The applicants in the matter approached the court, for an order on the following terms: 

 
3.1. That the declaration of a national state of disaster on 15 March 2020, be declared 

unconstitutional, unlawful and invalid; 

3.2. That all the regulations promulgated by the Minister of Co-operative Governance and 

Traditional Affairs (“the Minister”), be declared unconstitutional, unlawful and invalid; 

3.3. That all gatherings be declared lawful, alternatively subject to certain conditions.  

 
4. The court noted that, in terms of section 27(2) of the Disaster Management Act, 57 of 2002 

(“the Act”), regulations may only be issued by the Minister after consulting the relevant cabinet 

minister for that specific area. Furthermore, the power to make regulations may only be 

exercised to the extent that the regulations are necessary for the purpose of: 

4.1. Assisting or protecting the public;  

4.2. Providing relief to the public; 

4.3. Protecting property;  

4.4. Preventing or combating disruption; or 

4.5. Dealing with the destructive and other effects of the disaster.  

5. These provisions form the crux of the court’s judgment, and we will return to them again below.  
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6. The court stated that it is trite law that, in every instance where a regulation is made, that 

regulation must be rationally related to the purpose for which the power to make the regulation 

was conferred. This is the so-called “rationality test” which asks whether there is a rational 

connection between the intervention and the purpose for which it was taken. Furthermore, 

every limitation of a constitutional right must be justifiable in an open and democratic society 

based on human dignity, equality and freedom, as prescribed by section 36 of the Constitution.  

 

7. The court proceeded to stress that the rationality test does not entail a weighing up of different 

means to reach a specified end, in order to choose which one is best, but is rather whether 

the means employed are rationally connected to the purpose for which the right was conferred. 

The court cannot therefore be of the view that a different way of doing things would have been 

better suited to the current circumstances.  

 
8. The judgment is basically premised on the application of the rationality test to the various 

government actions under the COVID-19 pandemic. In applying the test, the court found the 

following: 

 
8.1. The declaration of the state of disaster on 15 March 2020 is rationally connected to the 

purpose of the Act, i.e. to deal with the destructive and other effects of the disaster.  

8.2. Most of the Alert Level 4 and Alert Level 3 regulations are not rationally connected. Some 

of the examples mentioned by the court include the following: 

8.2.1. Many informal traders, fishers, waste-pickers and others have less contact with 

other people on any given day than the allowed gathering at a funeral, yet they 

are not allowed to eke out a living, whilst a funeral with 50 people is allowed. 

8.2.2. A hairdresser is not permitted to work, but passengers in a minicab taxi is in much 

closer proximity to one another than if they were in her salon. 

8.2.3. Restricting the right to freedom of movement, in order to contain the spread of 

the virus, is rational, but to restrict exercise to arbitrary hours is irrational. 

8.2.4. It is totally irrational to allow scores of people to run on the promenade, but then 

prohibit them from setting one foot on the beach. 

8.2.5. It is irrational to allow the purchase of a jersey but not undergarments or open-

toed shoes.  

 
9. The court held, however, that there are certain regulations that are rationally connected to the 

purpose for which they were passed, i.e. the suspension of residential evictions, closure of the 

national borders, and the like. Accordingly, not all the regulations could be held to be 

unconstitutional, unlawful and invalid. The court found, however, that only five of the 

regulations bore any rational connection to the purpose of the regulations, as set out in 

paragraph 4 above. 

 

10. A very important aspect of the judgment further is that the court pointed out that the Minister 

did not indicate how the implications of each regulation on the constitutional rights of the 

citizens of the country were considered. The court stated that it was clear that the starting point 

of the Minister was “we will seek to achieve our goal by whatever means, irrespective of the 

costs and we will determine, albeit incrementally, which Constitutional rights you as the people 
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of South Africa may exercise”. This is, of course, contrary to the limitation provision of section 

36 of the Constitution as explained above.  

 
11. As a result of what has been explained above, the court declared that most of the Alert Level 

4 & 3 regulations are unconstitutional, unlawful and invalid. The exceptions to this are the 

following: 

 
11.1. Regulation 36 dealing with residential evictions; 

11.2. Regulation 38 dealing with initiations; 

11.3. Regulation 39(2)(d) prohibiting gatherings at night clubs; 

11.4. Regulation 39(2)(e) prohibiting gatherings at casino’s; and 

11.5. Regulation 41 closing the national borders.  

 

12. These five regulations were found to be rational, and therefore stay in place. All the other 

regulations, therefore are to fall away. It is important to note that the regulations regulating the 

“lockdown”, issued on 26 March 2020 were repealed by the Alert Level 4-regulations issued 

on 29 April 2020, which were further amended by the Alert Level 3-regulations issued last 

week on 29 May 2020. Therefore, this judgment only affects the Level 4- and Level 3 

regulations, all of which are currently in place. 

 
13. It is of extreme importance to note that the declaration of invalidity has been suspended for 14 

business days, which means that the Minister has until 23 June 2020 to put new regulations 

in place. The Minister may also apply to the Court for an extension of that time. The Minister 

may, of course, also lodge an appeal to this decision. We have noted a Government press 

release stating that Government is studying the judgment to consider the appropriate action. 

We would not be surprised to see an application for leave to appeal, as this will of course buy 

the Minister more time in the matter. We will have to wait and see how the situation plays out.  

 
14. The big question therefore is, what does this judgment actually mean for us all? In our view, 

the effect of the judgment is the following: 

 
14.1. As of today, and tomorrow, and the following days, the current Alert Level 3-regulations 

stay in place, until amended or repealed by Government or 23 June 2020, whichever 

occurs first. We are therefore all to still comply with these regulations until such time. 

14.2. If the time period to amend the regulations lapses, without new regulations having been 

put in place, this will mean that we will be back to life as we knew it prior to 15 March 

2020: all regulations, including compulsory wearing of masks, social distancing, and 

the like, will have fallen away. We deem this, however, to be extremely unlikely.  

14.3. This judgment is, in our view, a step in the right direction. It is the clearest indication 

yet to Government that it cannot trample on people’s lives, or damage the economy, 

without ensuring that the regulations enacted actually have a rational connection to 

curbing the spread of infection.  

14.4. We will have to wait and see what Government does: it may either appeal of amend 

the regulations. We trust that sanity will prevail, and that the latter path will be followed.  

14.5. It is also to be kept in mind that the national state of disaster was declared on 15 March 

2020. As stated in our initial letter on 16 March 2020, section 27(5) of the Act provides 
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that a state of disaster is only effective for a period of 3 months from the date on which 

it is declared, whereafter the Minister must extend it by notice in the Government 

Gazette for not more than one month at a time. This means that the state of disaster 

lapses on 14 June 2020, in less than 2 weeks’ time, and, unless extended timeously, 

it will automatically lapse. Thereafter, there has to be a monthly extension published in 

the Government Gazette.  

14.6. In light of this judgment, the Minister will have great difficulty in moving any of the 

declared hotspots to other alert levels, such as Alert Level 5. Also, further amendments 

to, or directives in terms of, the existing regulations will have to be extremely carefully 

considered. In our view, we will not see any of these in the next few weeks.  

 
15. We would therefore strongly caution all our clients not to disregard the existing regulations, 

but to continue adhering to them. From our side, we will keep a keen eye on the proceedings, 

and provide you with updated advice when the situation changes.  

 

16. We trust that you find the above in order. Please do not hesitate to contact us, should you wish 

to discuss any aspect hereof.  

 

Yours faithfully 

 

 

 

Ben Groot 

083 287 0909 

GVS LAW 


