
IMPORTANCE OF DEEDS OF SURETYSHIP FOR PURPOSES OF RISK MANAGEMENT  

 

1. The recent spate of large companies being placed under business rescue, of which 

CNA is the latest, has again highlighted the fact that no company can be deemed too 

large to fail or suffer financial difficulties. This has brought the question of mitigation of 

risk to the fore. In light thereof, we have decided to write this blog post to highlight the 

importance of deeds of suretyship for purposes of risk management. 

 

2. The traditional position was that national tenants were not required to provide deeds 

of suretyship. This was not only due to their size, but also their reputation as being 

relatively safe from the risks of financial difficulties. Over the past number of years, 

however, several companies were placed under business rescue, some of which led 

to their eventual demise. Examples like Look & Listen, Edcon, and now CNA are well-

known. 

 
3. The problem with these companies is that, traditionally, they did not provide deeds of 

suretyship in respect of their lease agreements with commercial and retail landlords. 

Once these companies are placed in liquidation or business rescue, a landlord has no 

alternative recourse for payment of arrear rentals and other amounts due, with the 

result that often fairly large amounts have to be written off.  

 
4. Another factor that played a role in deeds of suretyship not being provided by larger 

tenants,  was the uncertainty regarding the enforceability of a deed of suretyship in the 

event of the company being placed in business rescue. There have been a number of 

conflicting decisions on the point. The source of the confusion is section 154(2) of the 

Companies Act, 71 of 2008 (“the Act”), which provides that, once a business rescue 

plan has been approved and implemented, a creditor is not entitled to enforce any debt 

owed by the company immediately before the business rescue process, save to the 

extent as set out in the business rescue plan. As a result of this provision in the Act, 

various sureties raised a defence to the effect that, as a result of the discharge of the 

company’s debts under business rescue plan, the surety may no longer be held liable 

for any outstanding balances. As state earlier, some courts upheld such a defence, 

whilst others dismissed the defence. 

 

5. It has to be kept in mind that a deed of suretyship is a so-called accessory agreement, 

which means that it is dependent on the existence of a valid principal obligation. 

Logically, this make sense, as one cannot have a deed of suretyship exist in a vacuum 

– there must be some other obligation which the suretyship guarantees. It is inherent 

in the nature of a suretyship that, once the principal debt is extinguished, the surety’s 

obligation is similarly extinguished.  

 
6. The abovementioned confusion and conflicting decisions have recently been resolved 

by the Supreme Court of Appeal in the judgment of Van Zyl v Auto Commodities (Pty) 

Ltd which was delivered on 3 June 2021. The Court made it clear that, if a deed of 

suretyship contains the standard wording that are found in deeds of suretyships these 

days, to the effect that the surety binds itself as co-principal debtor, and that no 

compromise with the principal debtor will affect the claim against the surety, then the 

surety will remain liable for amounts due and unpaid as a result of the business rescue. 



In light of this judgment, it is now trite law that a creditor, whose debtor has been placed 

under business rescue, may very well have a valid claim against the surety for any 

outstanding balance, subject obviously to the wording of the specific deed of suretyship 

in question. The standard wording of deeds of suretyship currently being used will more 

often than not result in the surety being liable in the event of the principal debtor being 

placed under business rescue. 

 
7. In light of the aforegoing, we are of the strong view that landlords should seriously 

consider obtaining deeds of suretyship, even in respect of larger and/or national 

tenants. In this regard, it is to be kept in mind that there is no legal requirement that 

only natural persons may stand surety, and a deed of suretyship may generally be 

obtained from a company, a trust or other similar entity. Our advice would then also 

include that a proper investigation be done to ensure that the surety is, to a large part, 

financially independent of the principal debtor. In other words, if a subsidiary company 

was to sign surety for its holding company, and the holding company is subsequently 

placed under business rescue, the likelihood will be that the subsidiary company will 

suffer similar financial distress, making the deed of suretyship worthless. 

 
8. These days, many lease agreements contain a provision to the effect that the landlord 

may, in its sole and absolute discretion, require additional security, in circumstances 

where it deems such additional security necessary and/or appropriate. We would 

suggest that a landlord use such a clause in order to obtain a deed of suretyship, where 

necessary. In the absence of such a clause, however, landlords may need to negotiate 

with tenants, either at the conclusion of any lease renewals, or if other relief is sought 

by the tenant concerned. An example would be if the tenant requests some form of 

rent relief as a result of the ongoing pandemic, a limited relief may be provided in return 

for a proper deed of suretyship. 

 
9. We therefore urge landlords to seriously consider obtaining deeds of suretyship from 

their existing tenants, in order to mitigate their risk. Should you need any further 

information regarding your existing contracts, kindly do not hesitate to contact us in 

this regard. 

 

 


