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Our ref: BEN GROOT/GEN1/0002 
Date:  7 JULY 2020 
 

VARIOUS CLIENTS OF GVS LAW 

        

Dear Sir / Madam  

 

Re: CLAIMS AGAINST INSURERS UNDER BUSINESS INTERRUPTION POLICIES 

 

1. In today’s newspapers, it was reported that the Western Cape High Court had yesterday 

ordered an insurer, Guardrisk, to indemnify its policy holder, a restaurant by the name of Café 

Chameleon, for the losses suffered by the restaurant as a result of the lockdown regulations 

issued pursuant to the current state of disaster. The matter was heard by Judge Le Grange, 

one of the more senior judges of the division. We have perused the judgment, and can advise 

our clients on the implications thereof, as set out below.  

 

2. Café Chameleon approached the Western Cape High Court on an urgent basis, for a 

declaratory order, on the following terms: 

 
2.1. A declaratory order that Guardrisk is obliged to indemnify it, as a policyholder, in terms of 

the policy, for the losses suffered as a result of the COVID-19 pandemic and resultant 

lockdown; 

2.2. That Guardrisk be ordered to pay certain interim payments to the restaurant, in order for 

the business to survive the interruption.  

 
3. Guardrisk raised four defences against the claim: 

3.1. That the matter is not urgent (this is the usual first defence in all urgent applications); 

3.2. That the relief claimed is inappropriate, as Café Chameleon had not furnished all the 

information required by Guardrisk in order to assess the claim; 

3.3. That Café Chameleon’s losses (if any) are not covered by the policy; and 

3.4. That there is no causal link between the lockdown regulations and the Infectious Diseases 

Extension in the policy.  

 

4. A declaratory order is more properly known as a declaration of rights. In other words, the court 

is asked to make a finding on the existence of an existing, future, or contingent right. The 
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parties may then either attempt to resolve their dispute based on the declared rights, or litigate 

on it, if they are unable to settle the matter.  

 

5. Café Chameleon placed the following facts before the court: 

 
5.1. The history of the various regulations pertaining to the state of disaster, specifically 

insofar as it relates to the movement of people, and their ability to visit restaurants, since 

26 March 2020. 

5.2. Prior to the state of disaster, only approximately 5% of its turnover was generated from 

food deliveries, and the set-up of the business is not geared towards this market. 

5.3. Since 27 March 2020, the business has been severely interrupted, and 41 of its 

employees could not be used during the entire lockdown. Although it did not retrench 

any staff, it was unable to pay full salaries. The TERS-relief was also only partial in 

nature, and was extremely delayed. 

5.4. The sole member of the business had exhausted his personal funds, and could not assist 

the business further. 

5.5. COVID-19 had been declared a reportable disease, even though the declaration was 

made by way of regulation and not an act of parliament. As such, it contended, that 

COVID-19 well within the policy definition of a “human infectious or human contagious 

disease, an outbreak of which the competent local authority has stipulated shall be 

notified to them”.  

5.6. The main ground for urgency was commercial urgency, being the financial distress to be 

suffered by it if relief is not speedily granted.  

 

6. The court held that the matter was indeed urgent, as it was clear that Café Chameleon would 

not obtain substantial relief if the matter is heard in the normal course. On the second argument 

advanced by Guardrisk, the court found that Café Chameleon had indeed provided sufficient 

information for Guardrisk to assess the claim, and that the further information required by 

Guardrisk was not necessary. The first two arguments raised by Guardrisk were therefore 

rejected.  

 

7. In order to ascertain whether the losses suffered by Café Chameleon was covered by the 

policy, the policy wording had to be interpreted. With reference to case law, the court held that 

an insurance policy, similar to any business contract, must be interpreted in a business-like 

manner, so as to give business efficacy to the document. Furthermore, a policy must be 

interpreted so that it is given a “fair and sensible application”. It cannot be interpreted with 

reference to other policies or generalised statements about the insurance industry, or even 

with regard to the industry’s views on the interpretation.  

 
8. The policy in question contained the following wording, similar to wording that we have seen 

in other policies over the past months: 

 
“…interruption or interference with the business due to 

… 

(e) notifiable Disease occurring within a radius of 50 kilometres of the Premises.  
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Special Provisions 

(a) Notifiable Disease shall mean illness sustained by any person resulting from any human 

infectious or human contagious disease, an outbreak of which the competent local 

authority has stipulated shall be notified to them, but excluding Human Immune Virus 

(H.I.V), Acquired Immune Deficiency Syndrome (AIDS) or an AIDS related condition.” 

 

9. Guardrisk admitted that COVID-19 occurred within 50km of Café Chameleon’s premises, that 

it is a human contagious disease, and that there has been an outbreak. It denied, however, 

that a competent local authority had declared that the disease should be notified to it, as the 

City of Cape Town, the relevant local authority (in the usual sense of the word) had not issued 

any by-laws in this regard. Instead, the regulations pertaining to notification were issued by 

the Minister of Health. Furthermore, Guardrisk argued that the aim of the regulations was to 

limit the spread of the virus, and not because of the presence of the virus in a specific area. 

Accordingly, it argued, the claim did not fall within the wording of the policy.  

 

10. The court carefully considered the history of applicable health and notification legislation in 

South Africa, as well as the provisions of the Disaster Management Act, 2002, and found that 

it is clear that COVID-19 has been declared a reportable disease, and that it therefore did not 

matter whether the source of the reporting obligation was due to national legislation rather than 

local by-laws. On a plain reading of the policy wording, the court found, all that is required is 

the obligation to report to a local authority. The court accordingly found that COVID-19 falls 

squarely within the policy wording.  

 
11. The last issue considered by the court was the question of causality: was there a causal link 

between the lockdown and the loss suffered by Café Chameleon. In other words, did Café 

Chameleon prove that the regulatory regime imposed on its business since 27 March 2020 

was directly caused by the COVID-19 outbreak within the permitted radius from its premises, 

and that it had suffered losses as a result thereof? 

 
12. Café Chameleon argued that the regulations was a response to the outbreak, and that this 

caused the interruption in business, with the result that the requisite causal link existed. 

Guardrisk, on the other hand, argued that the business was not interrupted by the outbreak 

itself, but rather by the regulations, which was not an insured event.  

 
13. The court reiterated the well-known approach to considering causality: firstly whether factual 

causation exists, i.e. whether the event was factually connected to the loss, and then secondly 

whether legal causation existed, i.e. whether from a legal point of view, causation should 

follow. The court then used the well-known “but for-test”: but for the COVID-19 outbreak, would 

the interruption to the business have occurred? The answer is clearly yes.  

 
14. Legal causation is more difficult to ascertain, and includes considerations of directness, 

reasonableness, legal policy, fairness and justice, as well as the existence of supervening new 

actions.  

 
15. The court rightly held that the argument advanced by Guardrisk that insurers are facing many 

claims which may put strain on their finances, cannot hold any water.  Furthermore, the fact 
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that other business with similar claims may now succeed with their claims is also not a valid 

argument against the relief sought.  

 
16. In this regard, the court made a very important point: “It cannot be a defence for an insurer to 

say that it must be excused from honouring its contractual obligations because its business 

has unexpectedly incurred greater debt than had been expected.” This is a very important 

consideration for all contractual parties in the present circumstances.  

 
17. Accordingly, the court held that Guardrisk is liable for any losses under the policy that Café 

Chameleon may prove, and ordered it to make the necessary interim payments (the detail of 

these payments and the reason for them was unfortunately not stated. Guardrisk was also 

ordered to pay the costs of the application. 

 

18. The question is of course what the implications of the judgment are for other similar policy 

holders, and even the wider repercussions of the judgment: 

 
18.1. This judgment is binding authority only in the Western Cape, but will have persuasive 

power in the other divisions of the High Court. It therefore sets a precedent that will likely 

be followed by other courts, unless they believe it to be wrong. In our view, the judgment 

is well-reasoned and correct, and will therefore probably be followed elsewhere. 

18.2. Policyholders with similar policies should consider lodging claims under these policies, 

taking into account, of course, the policy wording and specific circumstances of each 

claim. 

18.3. Where similar claims have been rejected by an insurer, consideration may be given to 

instituting legal action for the claim to be accepted.  

18.4. Parties to a contract cannot seek to avoid their contractual obligations merely because 

their profits have been reduced, or their debts increased, as a result of the state of 

disaster – contractual obligations should still be enforced, according to the normal 

principles of the law of contracts.  

 

19. In our view, the judgment will bring welcome relief to many business owners, who will now be 

able to claim relief from insurers. This will hopefully also assist landlords with regard to claims, 

both against their tenants, and their insurers.  

 

20. Please do not hesitate to contact us, should you wish to discuss any aspect hereof.  

 

Yours faithfully 

 

 

 

Ben Groot 

083 287 0909 

GVS LAW 


